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Abstract: The Chinese mainland criminal law is not only quite different from the criminal laws of
Germany. Japan, and Taiwan of China in terms of its legislative provisions regarding attempted crime,
but also has quite different opinions on the content of attempted crime in its theoretical system. Besides,
“The Four Essentials Theory” of Chinese mainland criminal law in the past has no detailed analysis and
explanation on the basis of punishment for attempted crime. Therefore, when we explore the basis of
punishment for attempted crime in the Chinese mainland criminal law, comparative analysis and thinking
must be made from the perspective of comparative law such as the criminal laws of Germany, Japan and
Taiwan of China . At present, a large number of materials related to attempted crime from Germany and
Japan are used in the Chinese mainland to discuss, especially on the issue of impossible crime. In the end,
most scholars of the Chinese mainland rely on Japanese doctrine (adopting objective attempt theory) .,
while a few scholars rely on German doctrine (adopting subjective and objective mixed attempt theory).
However, they all ignore the fundamental differences between the Japanese doctrine and the German doc-
trine in their thinking as well as the compatibility with the criminal law provisions of the Chinese main-
land, which is one of the factors that form the disorder of the opinions on the basis of punishment for at-
tempted crime in the Chinese mainland criminal law. Although the Chinese mainland criminal law tends
to subjective and objective mixed attempt theory on the surface, it is different from that in Germany,
which is “the danger of law order”, while it is “the danger of the infringement of legal interests” in the

Chinese mainland.

Key Words: Subjective Attempt Theory; Objective Attempt Theory; Subjective and Objective Mixed

Attempt Theory;Impossible Crime;Discontinued Criminal
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